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GR CASE NO: 3040/2013 

PROSECUTOR: STATE OF ASSAM 
ACCUSED PERSON: SRI UPEN CHANDRA DAS 

TYPED BY ME: MRS M SARMAH, AJS 

                         JMFC, TEZPUR 

DISTRICT: SONITPUR 

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

GR CASE NO: 3040/2013 

(Arising out of Jamuguri PS Case 135/2013) 

U/S 279/304-A/338 IPC 

 

PROSECUTOR: STATE OF ASSAM 

VERSUS 

ACCUSED PERSON: SRI UPEN CHANDRA DAS 

          S/O LT BOGIRMAN DAS 

         R/O PANPURM SINGOLIMARA  

         JAMUGURI     

PRESENT:  MRS MEENAKSHI SARMAH, AJS 

                   JUDICIAL MAGISTRATE FIRST CLASS,  

        TEZPUR 

APPEARED:- 

ADVOCATE FOR THE PROSECUTION: SHRI J ADHIKARI, ASTT PP 

ADVOCATE FOR THE ACCUSED: MD I ANSARI 

OFFENCE EXPLANATION ON: 9/03/2015 

EVIDENCE RECORDED ON: 4/8/2015, 9/9/2015, 16/10/2015, 14/12/2015 



P a g e  | 2 

GR CASE NO: 3040/2013 

PROSECUTOR: STATE OF ASSAM 
ACCUSED PERSON: SRI UPEN CHANDRA DAS 

TYPED BY ME: MRS M SARMAH, AJS 

                         JMFC, TEZPUR 

     & 18/4/2016 

ARGUMENT HEARD ON: 2/5/2016 

JUDGMENT DELIVERED ON: 16/5/2016 

J U D G M E N T 

 

1. The prosecution story in brief as is revealed from the ejahar lodged by Sri 

Sanjib Hazarika(hereinafter referred as informant) on 26/11/2013 with the 

Officer in Charge of the Jamuguri Police Station is that on 25/11/2013 at about 

4:15 pm the accused named Sri Upen Chandra Das (hereinafter referred to 

as accused person) drove his bike bearing no AS-12B-9633 in a high speed 

and negligent manner and knocked down his maternal uncle named Sri Lalit 

Borah (hereinafter referred as the deceased) , who sustained severe 

injuries in his head. Even though the deceased was taken to Gauhati Medical 

College for higher treatment, but he succumbs to his injuries later.  

 

2. Upon receipt of the ejahar the police registered Jamuguri Police Station Case 

No 135/2013 under sections 279/338/304-A IPC and started investigation in the 

case. The I/O then visited the place of occurrence prepared the sketch map, 

sends the dead body of the deceased for post mortem, and recorded the 

statement of the witnesses. After completion of the investigation the police 

submitted chargesheet against the accused, Sri Upen Chandra Das under 

section 279/304-A/338 IPC. 

 

3. The accused was called upon to enter trial and after causing his appearance 

and after furnishing the accused with the copies of the relevant documents, 

particulars of the offences under section 279/304A/338 IPC was read over and 

explained to the accused to which he pleaded not guilty and claimed to be 

tried.  
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4. To establish the culpability of the accused the prosecution could examined six 

witnesses and exhibited six documents in support of its case; whereas the 

defence declined to adduce evidence. 

 

5. The statement of the accused is recorded under section 313 CrPC. The accused 

has denied the fact that he drove the bike rashly or negligently.  

 

6. I have heard the arguments put forwarded by both the parties. The learned 

counsel for the accused has submitted that the prosecution has failed to prove 

that the accused person had driven the aforesaid offending bike in a rash and 

negligent manner at the time of accident.  

 

 

7. Upon hearing and on perusal of record I have framed the following points for 

determination- 

 

 

(i.) Whether the accused on 25/11/2013 at about 4:15 

pm drove the bike bearing registration no AS-12B-

9633 in a rash and negligent manner so as to 

endanger human life and thereby committed offence 

under section 279 IPC? 

 

(ii.) Whether the accused person on the same date, time 

and place drove the aforesaid bike in such a rash or 

negligent manner resulting into the death of the 

deceased Sri Lalit Borah and thereby committed 

offence under section 304A IPC? 

 

 

(iii.) Whether the accused person on the same date, time 

and place cause grievous hurt to the deceased by 

driving the aforesaid bike in a rash or negligent 
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manner so as to endanger human life and thereby 

committed offence under section 338 IPC? 

 

 

DISCUSSION, DECISION AND REASON THEREOF:- 

 

8. Now let me discuss the materials on record and try to arrive at a definite 

finding as regards the points for determination. 

 

9. PW 1, Sri Bikash Borah (hereinafter referred to as PW 1) had deposed 

in his evidence that on 25/11/2013 while he was out for work, someone from 

his house informed him over telephone that his deceased father was knocked 

down by a bike. Then he went to Dholaibil hospital but till then his father was 

referred to GMCH for advanced treatment. However his father succumbs to his 

injuries while being taken to Gauhati. His father sustained injuries in head.  

 

10. In his cross examination PW 1, had deposed that since he was not near the 

place of occurrence at the time of occurrence, therefore he is not aware under 

what circumstances the said accident had happened. He came to know about 

other people about the accident.  

 

11. PW 2, Sri Durga Prasad Hazarika (hereinafter referred to as PW 2) had 

deposed in his evidence that on the date of alleged incident the accused had 

knocked down one Pradip Borah who sustained injuries in his head. The 

deceased was taken to Dholaibil for treatment but he was then referred to 

Gauhati. The deceased then died in Gauhati.  

 

12. In her cross examination PW 2, had deposed that he had not seen the 

accident himself and therefore he has no personal knowledge about the 

accident.   

 

13. PW 3, Sri Sanjiv Hazaika (hereinafter referred to as PW 3) is the 

informant of this case. He had deposed that the accused person had knocked 
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down his maternal uncle Lalit Borah in the main road of Bhorbhoguwagaon. 

Then one Golap Chandra Baruah called him and informed him that while the 

former was walking with the deceased, then the accused person came in a bike 

and hit his maternal uncle. His uncle was first taken to Jamuguri NPHC and 

thereafter referred to Dholaibil. However from Dholabil his uncle was referred 

to Mission Hospital. However since the condition of the deceased was serious, 

he was taken to Gauhati. However the deceased died in Gauhati. He proved 

Exhibit 1 as the ejahar.  

 

14. In his cross examination PW 3 had deposed that he was not present at the 

time accident. He had lodged the ejahar only on the basis of the information 

which he had received from others. He stated that his deceased uncle was 

going along with Golap Chandra Baruah to get the cows.  

 

15. PW 4, Sri Rajib Chandra (hereinafter referred to as PW 4) had 

deposed that on 26/11/2013 his father Sri Bhaskar Chandra called him up in 

the office and informed that his maternal uncle Lalit Borah met with an 

accident. When he reached home, he came to know that the accident had 

taken place near the house of one Golap Chandra Baruah. Then he went to 

the house of Golap Chandra Baruah, who told him that while his deceased 

uncle Lalit Borah was bringing cows, a bike came in a high speed and knocked 

down his deceased uncle. Though his uncle was taken to Dholaibil hospital, 

but due to serious condition, his uncle was then referred to Mission hospital, 

but the said hospital also referred his uncle to Gauhati. However his uncle 

died in Jorabat in the ambulance.  

 

16. In her cross examination PW 4, had deposed that since he was in the 

office at the time of accident, he does not have personal knowledge about the 

alleged accident.  

 

17. PW 5, Sri Pradip Baruah (hereinafter referred to as PW 5) deposed in 

his evidence that he had signed Exhibit 2 while the police had seized a bike in 

connection with an accident. 
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18. In his cross examination PW 5, had deposed that he is not aware about the 

manner of accident.  

 

19. PW 6, Sri Aditya Barboti (hereinafter referred to as PW 6) is the 

Investigating officer of this case and he had proved Exhibit 3 as the sketch 

map, Exhibit 4 as the inquest report, Exhibit 5 as the chargesheet, Exhibit 6 

as the post mortem report.  

 

20. For the offences under the section 279, section 304-A or section 338 IPC it is 

very important to state that it is a settled law that high speed is not major 

factor to decide the rashness and negligence; rather it is the circumstances 

under which the accident had happened is the acid test to impute the factor 

of rashness and negligence on the part of the accused person. After going 

through the entire prosecution evidence on record, it had emerged out that 

the said witnesses were not present at the time of accident and therefore had 

deposed what they have only heard about the alleged incident. Therefore on 

the basis of the aforesaid evidences on record, it is quite difficult to come to a 

conclusion regarding the circumstances under which the alleged accident had 

happened.   

 

21. Moreover, it is a settled law that motor vehicle accident, by itself is not 

culpable, unless the prosecution could show that the said incident took place 

due to the rash or negligent driving of the accused. In the instant case at 

hand, there is absolutely no material to show the rashness and negligence on 

the part of the accused person at the time of accident.  

 

22. Thus, the very ingredient of section 279 of the IPC could not be established 

by the prosecution against the accused. Hence section 304-A and section 338 

of the IPC will also not come in application since rash and negligent act is the 

basic ingredient which must have resulted into the death of the deceased. The 

prosecution has to prove beyond reasonable doubt that the death of the 

deceased was the proximate and immediate result of the negligence or 

rashness without the intervention of another’s negligence. 
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23. In view of the discussions made above it is held that the prosecution has 

failed to prove that the accused drove the offending vehicle at the relevant 

time in a rash or negligent manner. 

 

24. DECISION: The prosecution has failed to prove that the accused drove the 

vehicle at the relevant time in a rash or negligent manner; as such all the 

points for determinations are answered in the negative, in favour of the 

accused person. 

 

ORDER 

 

25. In view of the discussions made above and the decision reached in the 

foregoing issues it is held that the prosecution has failed to prove the charge 

against the accused person namely, Sri Upen Chandra Das; as such the 

accused is acquitted of the charges under sections 279/304-A/338 IPC and he 

is set at liberty.  

 

26. The bail bond of the accused and his surety shall remain in force for another 

six months from today. 

 

27. The case is disposed of on contest without cost. 

 

 

Given under my hand and the seal of this court on this the 16th day of 

May, 2016 at Tezpur.  

 

 

 

 

 

(Mrs Meenakshi Sarmah) 

Judicial Magistrate First Class,  

Tezpur, Sonitpur 
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APPENDIX 

 

PROSECUTION EXHIBITS: 

1. EJAHAR 

2. POST MORTEM  

3. SEIZURE LIST 

4. SKETCH MAP 

5. INQUEST REPORT 

6. CHARGESHEET 

DEFENCE EXHIBITS 

NONE 

COURT EXHIBITS 

NONE 

 

 

PROSECUTION WITNESSES 

 

 1. SRI BIKASH BORAH 

 2. SRI DURGA PRASAD HAZARIKA 

 3. SRI SANJIV HAZARIKA 

 4. SRI RAJIB CHANDRA 

 5. SRI PRADIP BARUAH 

 6. SRI ADITYA BARBOTI 

DEFENCE WITNESS 

     NONE 

COURT WITNESS 

NONE 

 

 

 

(Mrs Meenakshi Sarmah) 

Judicial Magistrate First Class,  

Tezpur, Sonitpur 

 


